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Abstract

Over the past decade, the air transport system has undergone profound changes, mainly
driven by the evolution of reference legislation and markets globalization process. The
primary cause also goes by the name of "deregulation™, which has profoundly revolutionized
the tariff methodology and air transport management.

With deregulation, airlines have seen disappear of barriers and constraints that incentivized
growth and development for many years (Arrigo, Giuricin, 2006; Postorino, 2009).

The globalization of markets has also proved decisive in the growth of demand for air
transport, which has become an irreplaceable means of transfer that allows the connection
from one part of the terrestrial globe to another in a few hours. Impressive growth in air
traffic and deregulation has at the same time led to millions of frequent passengers and
unpleasant complications, such as delays. In the absence of a specific discipline in this area
and with the desire to give balance to a situation partially unbalanced to the detriment of
consumers/travelers, the European Union decided to take action to remedy it, equipping
passengers with effective protection tools against these afore mentioned situations.

The European Union has made the rules issued in 1991 on compensation and assistance to air
passengers more rigid and afflictive for airlines by providing, at the same time, new
provisions aimed at mitigating the inconvenience of passengers abandoned at airports due to
canceled flights or of prolonged delays. The EU legislation covering these changes, which
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was preceded by the Passenger Rights White Paper, is contained in EU Regulation 261/1994,
which came into force in February 2005, which sets out how and operational rules on
assistance and reimbursement to air traffic users (Fraschina, 2009).

The three different hypotheses of "denied boarding"”, cancelled flights and prolonged delays
are the subject of regulation.

In this study, however, we will mainly address the rights and reimbursement of passengers in
the event of delays of air flights, in fact according to the new legislation, more protection will
be provided to passengers who will face the painful and common circumstances of the delays.
Community bodies believed that adequate assistance and reimbursement should be provided
to passengers who were forced to long waits at airports due to a flight delay.

Keyword: Passenger Rights, Security, Overbooking, Consumer Protection, Refunds
1. Plane Delay and Consumer Protection

We live in the age of globalization and low cost, and for all ofus flying has become a now
obvious and habitual way of traveling and transferring goods from one point to another in the
world. Air transport is now one of the main drivers of the global economic boom. At the same
time,"part” of air travel, the term "delay" is, in all respects, one of the forms of failure of the
air carriers. It is undeniable that the behavior of the carrier, which has delayed or even denied
boarding to a passenger with a confirmed booking, legally constitutes a non-compliance with
the transport contract.

The problem that exists is to clarify what should be understood by delay,a source of
indemnification obligation. As is well known, the jurisprudence of the justice of the peace has
recently tried to answer this question, which on various occasions has affirmed the liability of
air carriers (Romana, 2005).

For all transport companies in general, timetables are an essential element of transport,
whatever it may be (rail, road, air, sea): in these terms in air transport, even more so, the
connection between the indications timing and speed of transfers is one of the factors that
most determine the choice of the aircraft. According to an ENAC definition, "delayed flight"
it is intended as a flight departing with more than 15 minutes delay compared to that
published by the relevant airline.

It should be pointed out that delay, beyond the code forecast, assumes a new function, that of
measuring the quality level of the service provided by the air carrier. According to Romana
(2005) the consequence of the allocation of this new function is the full applicability, to the
cases in question, of the protection referred to in Law 281 of 1998, precisely with reference to
the letter g) of Article 1, which is beneficial to repeat and enshrines the fundamental right of
the consumer/user to the provision of public services according to standards of quality and
efficiency.

According to the EC Regulation of the European Parliament and of the Council of 11
February 2004, n. 261 and international legislation on delay in air transport, applies to
passengers departing from an airport located in a Member State; to passengers departing from
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an airport located in a third country with a destination located in a Member State airport. All
if passengers have a confirmed booking and show up at check-in according to the modalities
and time schedules (Fraschina, 2009). This regulation, in essence, aims to give greater
protection to passengers by increasing the amount of compensation on account of the distance
to travel.

The concept of delay is not defined in the Regulation, although the by the same text can be
deduced that there is delay whenever an aircraft takes off beyond thescheduled time of
departure.

According to the Passenger's Bill of Rights published by ENAC (ENAC, 2009), the air
carrier is required to provide assistance under the Regulation in case the flight is delayed
from the scheduled time of:

-two or more hours for routes of 1500 km or less;

-three or more hours for intra-EU routes greater than 1500 km and for all other routes
between 1500 and 3500 km;

-four or more hours for all other routes that are not covered by the first two cases.

If the flight is postponed to the next day, passengers will be entitled to an overnight at the
hotel. Only if the delay is more than 5 hours will passengers be entitled to request a refund of
the airfare, if they cannot postpone the departure to another date or the delay is excessive for
their travel schedule. In any other case, if the passenger can prove the damage suffered due to
the delay, he will be entitled to ask the carrier for the compensation provided for by the
Montreal Convention.

The compensation, referred to in the articles of Regulation 261, due to the passengers
concerned amounts to:

- € 250.00 for routes below or equal to 1500 km;
-€400.00 for intra-EU routes greater than 1500 km and for all other routes
Included between 1500 and 3500 km;

- €600.00 for routes not included in the first two cases. If passengers are offered an
alternative flight whose timetable does not exceed, respectively, 2, 3 or 4 hours compared to
the originally scheduled time for the booked flight, the carrier can reduce the compensation
by 50%.

Compensation must be from the carrier confirmed in writing to the passenger and is paid in
cash, i.e. by bank transfer, by check or, if there is agreement, with travel vouchers or other
services, all within 7 days of the event. In all cases referred to by Regulation 261, the
passenger is entitled, free of charge to:

-meals and drinks in a fair relation with the waiting time;

-accommodation in the hotel, if this is made necessary by the extension of the wait;
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-transport between the airport and the place of accommodation for the overnight stay. The
passenger is also entitled to make 2 telephone calls or to send e-mails free of charge. In
applying the above, the carrier must have to pay special attention and priority to the needs of
people with reduced mobility and their caretakers, as well as to the needs of unaccompanied
children.

In the case of an alternative flight, a change in class may be imposed for the need of available
seats.

In this case: upper class: the carrier will not be able to request any additional payment from
the passenger; Lower class: the carrier will have to reimburse the passenger, within 7 days,
30%, 50% or 75% of the cost of the ticket, depending on the distances indicated in the
previous cases.

The obligations to passengers, as set out in Regulation 261, may not be restricted or waived,
not even as a result of derogatory or restrictive clauses included in the transport contract.

With the Legislative Decree 27/01/2006 nr. 69, the Italian legislator introduced the sanctions
applicable to the carrier in the event of violation of the provisions of the EU Regulation no.
261/04, also identifying in ENAC the national body responsible for applying it and in
imposing the consequent sanctions.

If the air carrier does not comply with the obligations and procedures of Regulation 261, it
will be subject to the following sanctions:

- denied boarding: administrative penalty from €10,000.00 to €50,000.00

- flight cancellation: administrative penalty from €10,000.00 to €50,000.00
- flight delay: administrative penalty from €2,500.00 to €10,000.00

- class change: administrative penalty from €1,000.00 to €5,000.00

- people with reduced mobility - unaccompanied children: administrative penalty from
€10,000.00 to €50,000.00

- obligation to inform: administrative penalty from €2,500.00 to €10,000.00

The penalties imposed in this way may be opposed by the carrier in accordance with the
normal procedure provided by law 689/81 in relation to the opposition to administrative
sanctions.

2 Overbooking and Protection of the Traveler in Air Transport

The term overbooking is, for all intents and purposes, one of the forms of failure of the air
carrier. It is undeniable that the behavior of the carrier, which has denied boarding to a
passenger with a confirmed booking, legally constitutes a non-compliance with the transport
contract. Overbooking or rather as called overselling (Busts, 1994) today is the practice by
which airlines intentionally accept a fewbookings for a given flight in excess of the actual
seats available on the aircraft. For airlines, overbooking is often a compulsory choice, which
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is based on precise statistics arising from the actual booking/boarding ratio and is aimed both
at ensuring passengers meet the requirements and avoiding the economic harm that could
result from carrying out a flight with far fewer passengers than they could have boarded.

Of course, this practice has also led to considerable difficulties for those users who are denied
boarding, but also damages for the airlines since, at a certain point, the passengers started
filing their lawsuits for damage claims, the duration and costs of which often exceeded the
same amount of damage suffered (Pruneddu, 2011).

Today, however, airlines leave enough time to purchase them after a certain time, however,
they have the right to cancel a passenger's booking in the event that they do not proceed to
the purchase of the ticket within a specified period of time since they booked the flight. This
system has, over time, been extremely effective in the "fight" against false bookings and, the
companies that adopted it, still tend to keep it in place today (Pruneddu, 2014).

Among the first bodies to deal with the phenomenon in a "scientific" way is the CAB Civil
Aeronautics Board, which, in 1982, aimed to find ways to reduce the number of passengers
involved in the practice, but without prohibiting its use or interfering with the booking
operations of the airlines.

The CAB set up a system of compensation schemes for passengers (which replaced
compensation from the same introduced twenty years earlier), with rules for determining
boarding priorities.

The introduction, both at international and EU level of the so-called compensation schemes
for denied boarding, was the element that contributed the most to the regulation and solution
of the overbooking problem (Pruneddu, 2011).

Community regulation and passenger protection from overbooking.The concept of protecting
passengers from overbooking in air transport has officially made its "entry" into the
Community institutions since the 1980s, when they became aware of the limits of
compensation schemes. In 1989, a first draft, unapproved regulation was reached, followed
shortly thereafter by the newCommunity legislation on the subject.

The EEC Regulations February 4, 1991 no. 295. With the introduction of Regulation 295 was
created a common European regulation on compensation for denied boarding, aimed at
guaranteeing certain protection for passengers and the setting of minimum and common
standards for all users in the case, in fact, denied boarding due to overbooking. Based on art.
1 the Regulation applied to cases in which boarding on a scheduled flight overbooked and
passengers with a confirmed reservation was denied, departing from an airport located in the
territory of a Community state, regardless of the Country of nationality of the air carrier, the
nationality of the passenger and the place of destination.

Regulation 295 gave the individual citizens the right to protect the subject in front of ordinary
judicial authority. The Rules, from the point of view of passenger protection, provided in his
favour the right to choose between:

-the refund of the ticket price for the part of the tripnon-made;
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-an alternative flight departing as soon as possible;
-an alternative flight at a later date.

In addition to the above choice, the Regulation required the air carrier to pay the passenger a
minimum compensation immediately, the amount of which was proportional to the length of
the lost flight. There were also some recommendations to be followed by the airlines, such as
the priority in the boarding of disabled people or, in any case, with physical difficulties,
unaccompanied children.

The procedure for finding volunteers who would give up on departing for benefits and
compensation was then recommended, and in some cases made mandatory.

The rules established by the individual companies, in accordance with Regulation 295, were
to be made available to the public in agencies and at the acceptance desks. In the years since
Regulation 295/91 was enacted at EU level, it was considered appropriate to extend the scope
by extending it to flights from outside Europe and to EU airports, as well as non-scheduled
flights. It was also considered useful to act with preventive measures, in order to dissuade
carriers from the practice of overbooking or, at least, from abusing it. This discussion led, ten
years later, to the adoption of the new EC Regulation of 11 February 2004 nr. 261 mentioned
in the previous paragraph which establishes common rules on compensation and assistance to
passengers in case of denied boarding, flight cancellation or prolonged delay, with the
simultaneous repeal of the previous Regulation 295/91. The new Regulation, in essence, aims
to give greater protection to passengers not only for overbooking but also for other causes
that may deny boarding.

3. Airline Responsibility for Luggage Loss

The carrier's liability for loss, destruction or damage to baggage, already provided for in the
1929 Warsaw Convention, is now regulated by Articles 17 and 20 of the 1999 Montreal
Convention, which essentially maintains the structure of the 1929 Warsaw Convention, while
deeply reviewing the regime of responsibility and documentation in the air transport of
persons (compared to which it also significantly changes the criteria for judicial liaison)
(Comenale, 2003).

Among the various novelties, one of the most important and interesting is the renunciation of
the general hypothesis of exoneration of the liability of the carrier, now explicitly and
specifically identifying the content of the release evidence against the carrier.

The new Montreal regime introduces the distinction between checked baggage that is in the
custody of the carrier and carry-on baggage, providing for a different liability regime for the
carrier: objective in the first case (actually almost objective) and with a burden on the
passenger for the second (in the sense that the burden of proving the fault of the carrier or its
employees or supervisors will fall on him).

Essentially, for the baggage delivered, the Montreal Convention stipulates that the carrier
should be held accountable for the loss and damages for the mere fact that a malicious event
has occurred, unless the carrier proves that the malicious event is derived from nature or a
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proper vice of baggage.

In the case of unsigned baggage, however, the Montreal scheme, not deviate from the
previous system, requires the carrier to respond to damages attributable to its fault or that of
its employees and officers, provided that the passenger is able to provide such sense of
evidence (Attili, 2009).

From a legal point of view, it seems interesting to analyze the case of the "almost objective"
liability introduced by the Montreal Convention, for which it is sufficient, for the purposes of
its application, that the baggage delivered, at the time it happens is in the custody of the
carrier.

With the new regime, the element that characterizes the carrier's liability for damage or loss
of baggage is the safekeeping of it.

In order to "mitigate” the objective liability regime introduced, the Montreal Convention
provided, in art. 20, a general case of exemption in favor of the carrier in all cases where the
damage was, in all or part, caused by an unlawful act or an omission by the passenger.

In all cases of loss, damage or delayed delivery of checked baggage, the passenger will be
entitled to damages from European airlines and countries that adhere to the Montreal
Convention, unless the passenger has supplementary insurance.

Every year, unfortunately, the number of lost or poorly handled baggage (by sending to a
destination other than that of the passenger) increases, with a cost to airlines that is around
2.5 billion dollars. Not to mention the damage and inconvenience suffered by passengers
(Capodiferro, 2009).

To cope with this phenomenon, several airports (Amsterdam, Malpensa, Las Vegas, Hong
Kong, Shanghai, Beijing, Seoul, Singapore, Sydney, Manila, Bangkok) have decided to adopt
an innovative system that involves the use of robots and RFID technology for the handling
and tracking of handled luggage. The goal of this is to achieve a complete tracking of the
baggage managed by applying a tag (label) from the moment of acceptance to check-in and
up to boarding the plane. This method has already improved and will improve the problem of
lost luggage in the future.
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