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Abstract 

The article discusses the rule of law development and application in China compared with 

Australia. In August 2021, the Chinese Central Government issued the Implementation 

Outline for the Construction of a Government Under the Rule of Law (2021-2025), which 

indicated the general plan to improve rule of law for the next five years. In the past few years, 

the Chinese government has made great efforts to promote the rule of law theory. China 

enforced judicial reform, which improves the judicial independence and professional ability 

of legal practitioners. Chinese rule of law formation has been influenced by western countries 

due to previous foreign legal aid and Australian judicial practice has also been influenced by 

Chinese theory. In Australia, people are encouraged to solve civil disputes via mediation and 

other alternative dispute resolution (ADR) methods, which may be influenced by Chinese 

theory of ―Fengqiao Experience‖. It is important to continue increasing rule of law in China, 

but it is improper to transplant the Australian theory to China directly due to the different 

legal culture and history between two countries. Generally, more efforts need to be made for 

strengthening rule of law in China. 

Keywords: rule of law, Chinese Civil Code, judicial reform, transplant law, Fengqiao 

Experience 
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1. Introduction 

Rule of law principle is a common aspiration which has been proclaimed by both national 

governments and international organisations as a precondition of forming an acceptable 

modern governance.
1
 Chinese government has substantially become more law-oriented over 

the past several years.
2
 In November 2020, the Central Committee of the Communist Party 

of China publicly stated that the "people-centred" rule of law is the core essential of the 

Chinese rule of law,
3
 which means that the fundamental purpose is to protect the rights and 

interests of the people.
 
Additionally, Chinese Civil Code was issued in China on 1 January 

2021, which is a mark of a more comprehensive application of rule of law theory. Many 

efforts were made by Chinese government to improve the rule of law level in China through 

judicial reform and the achieved positive outcomes. On 11 August 2021, the Chinese Central 

Government issued the Implementation Outline for the Construction of a Government Under 

the Rule of Law (2021-2025) (Outline), which emphasized the importance of establishing a 

government under the rule of law.
4

 This outline indicated the general direction of 

establishing the government governed by the law and analysed the methods from ten aspects.
5
 

Chinese rule of law theory has been affected by the western theory due to the foreign legal 

aid provided by Western countries since western countries have provided legal aid and 

stimulated better practice of implementing the rule of law in China under the requirement of 

economic globalization.
 6

 In the history of developing Chinese rule of law theory, the 

Chinese government has learned from the rule of law theory of western countries such as 

Australia. Conversely, Chinese theory has affected some western countries. China provided 

many legal aids to developing countries during the construction of the ―Belt and Road 

Initiative‖, which has influenced the rule of law theory development in western countries, 

including Australia, to some extent.
7
 Additionally, Australian legislations encourage the 
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development of judicial mediation to some extent, which absorbs some experience from 

Chinese ―Fengqiao Experience‖ of mediation. Both the Australian NSW Uniform Civil 

Procedure Rules 2005
8
 and the Civil Procedure Law in NSW of Australia emphasize the 

principle of ―Just, Quick and Cheap‖ for solving civil disputes, which is the overriding 

purpose of the Civil Procedure Act.
9
 Furthermore, the Civil Dispute Resolution Act 2011 in 

Australia (Cth) encourages people to solve civil disputes via a non-litigation method before 

commencing a formal suit, which requires that disputants take genuine steps to resolve 

disputes before commencing formal legal proceedings.
10

 This legislation stimulates 

mediation to some extent in Australia. China promotes the ―Fengqiao Experience‖ 

emphasizing solving problems by people themselves, which reflects the historical trend of 

China's social structure change from the grassroots micro level and is in line with this trend.
11

 

China develops the most advanced mediation system all over the world, Australian 

government learn from China in the mediation aspect.
 12

Therefore, there exists a mutual 

influence of rule of law theory between China and Australia. Although the rule of law theory 

was developed in Australia for a long time, the Australian government and judges did not 

strictly follow the rule of law theory under some circumstances. This might be due to the 

morality of law theory of Lon Fuller (Fuller) as well as some historical elements and practical 

impediments. Although borrowing foreign legal theory can be regarded as a method to 

improve one‘s legal system, it is improper to transplant Australia‘s legal theory of rule of law 

to China directly without considering the differences in legal culture and history. Chinese 

traditional culture of Confucianism is totally different from Australian one, which has a 

long-term influence on the formation of Chinese rule of law principle. Therefore, Chinese 

rule of law development requires to consider its special culture and social elements.  

This article would introduce the rule of law development in China and the traditional culture 

influence of Confucianism in rule of law. It would also discuss the efforts of Chinese 

government in improving rule of law in China. Through comparing with Australian rule of 

law, it is found that there is mutual influence between two counties. More efforts are required 

to improve rule of law in China; however, it is important for China considering cultural and 

social difference when transplanting a western theory. It is important to develop rule of law 

theory based on Chinese national conditions. 

2. Rule of Law Development History in China 

In the past, some western authors and commentators thought that since the mid-2000s, China 

has been retreating from legal reform back to authoritarianism, which regarded China as 

                                                        
8
 Uniform Civil Procedure Rules § 2.1 (NSW 2005). 

9
 Civil Procedure Act § 56.1 (NSW 2005). 
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11
 Hu, C. (2018) The Maple Bridge Experience is a 55-year evolution: The historical logic 

behind it, Governance Studies, 34, 19.  
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 Thirgood, R. (1999). Dispute resolution Chinese style – the influences, Australian Dispute 

Resolution Journal, 10(4), 266, 270. 
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―turned against Law.‖
13

 However, this opinion is outdated. The Chinese government made 

great efforts to improve the rule of law and stimulated legal reform in the past several years, 

and China has become much more law-oriented than before.
14

 

2.1 Traditional Theories Influencing Rule of Law Development in China 

From Legalism and Confucianism to Marxism and Socialism, historical continuity in China 

emphasizes the instrumental role of Chinese legislation. 

2.1.1 Confucius Legalist State in Imperial China 

In imperial China (1600 BC to AD 1911), Legalism and Confucianism were the two main 

traditional Chinese philosophies which influenced traditional Chinese law.
15

Legalism 

indicates that good ruling should rely on punitive rules institutionalised by rulers, which 

emphasizes punitive functions of law, which regards human as essentially evil and selfish.
16

 

Legalism regards the law as an instrument, and judges were seen as the agents of emperors, 

which is consistent with rule by law theory rather than rule of law.
17

 In contrast, 

Confucianism does not absolutely follow laws but emphasizes self-cultivation.
18

 These two 

philosophies have never been mutually exclusive but were combined by traditional Chinese 

rulers.
19

 Then, in imperial China, Confucian-Legalist theory prevailed, where it relied on 

practical legalist measures for ruling and Confucian morality for legitimacy.
20

Confucian 

morality built its root in one institution named Mandate of Heaven, where rulers are thought 

to have a divine right to rule as long as the rulers look after the welfare of people.
21

 The bad 
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 Xiao, G. (2005). History of Chinese Political Thoughts. China: New Star Press. p. 49. 
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 Zhao, D. (2015). The Confucian-legalist state: A New Theory of Chinese History. Oxford 

University Press. p. 294. 
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analysis of legal instrumentalism in ROC and PRC law-making. International Journal of Law 
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behaviours of rulers would risk them being overthrown and punished by Heaven.
22

 In 

general, Confucian morality built upon the Mandate of Heaven became the cornerstone for 

state legitimacy throughout the whole imperial China.
23

 

During the period of 2,000 years, Confucianism shaped the social and moral attitudes of 

Chinese people, which profoundly affected Chinese legal culture and imposed a long-term 

influence on the rule of law theory in China.
 
Confucian attitudes towards law revolved around 

two central concepts – li and fa. Li is the ethical rule, which is a set of normative values 

aimed at ensuring correct behaviours to achieve harmony within the social order, while Fa 

can be broadly translated as positive, state-sanctioned law, which can be regarded similar to 

western legislation.
24

According to Confucianism, the aim of all human relations is the 

preservation of harmony; therefore, fa was regarded as a regrettable necessity since it forces 

people to correct behaviours via threats of sanctions rather than moral education. These 

culture and attitude are still influencing Chinese people today.
25

 

2.1.2 Influence of Legal Theory in the Republic of China and Marxism Theory 

The legal system in the Republic of China (Zhong Hua Min Guo) modernised China, which 

had a task of saving China from the threat of foreign invasion and domestic turmoil.
26

 

During that period, the Three Principles of the People (San Min Zhu Yi) was advocated by 

Sun Zhongshan served as the basis to provide legitimacy.
27

 At that time, Sun did not apply 

the western legal theory due to different customs and human sentiments, and Sun applied the 

Three Principles of People to build legal systems by returning to ancient notions of Chinese 

morality.
28

 Therefore, ancient Chinese morality and a Confucian ethical system were 

advocated during the Republic of China. 

The People‘s Republic of China (PRC) adapts socialist legal theory, which has experienced 

continuous ideological reinventions with the purpose of strengthening ideological legitimacy 

consistent with fast economic development in China.
29

 Marxism was regarded as the original 

                                                        
22
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24
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Resolution Journal, 10(4), 268. 
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 Thirgood, R. (1999). Dispute resolution Chinese style – the influences, Australian Dispute 
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 Huang, G., & Wu, J. (1937). History of Establishment of Chinese Constitution. p. 909. 
27

https://baike.baidu.com/item/%E4%B8%89%E6%B0%91%E4%B8%BB%E4%B9%89/300
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 Wu, Q. (2017). How has China formed its conception of the rule of law? A contextual 
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and most authoritative source for the conception of law in China.
30

 Marx recognized the law 

in its positive form; however, he focused on understanding its role in society instead of the 

law itself.
31

 Marxism regards the law as the reflection of the will of the ruling class and is an 

instrument used by the ruling class.
32

 Therefore, according to Marx, the sociological 

understanding of the law should focus on the instrumentality role of law in social evolution.
33

 

This has influenced the current rule of law theory in China, which is more likely to be 

regarded as rule by law. 

2.2 The Procedure for Forming the Current Rule of Law Theory in China 

As discussed before, in imperial China, the combination of Confucianism-Legalism based on 

the Mandate of Heaven influenced the conception of law and legal theory at that time, which 

also affected the formation of the rule of law theory in the premodern society of China. 

Legal reform in China started in the early twentieth century in the Qing Dynasty. 

(1644-1911).
34

During the period of premodern China, legal translation played an 

indispensable role in legal reforms, started in the late Qing Dynasty, continuously, which 

focused on the instrumentality of laws throughout Chinese traditional philosophies.
35

 

However, the Qing Dynasty did not translate the western legal theory directly without 

considering Chinese national conditions. The legal-reform commission in Qing Dynasty 

carefully examined different foreign models, and the Qing government finally applied the 

Japan model in consideration of the similarity of political ideology, culture and history in two 

countries.
36

 Then, the Republic of China continued the legal reforms and refused to 

westernize Chinese laws and enacted a new legal system which took into account Chinese 
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customs.
37

 

In the history, Chinese legal system was also referred to as the Union of Soviet Socialist 

Republics‘ socialist legal system for developing Chinese legal theory. Although China applied 

a socialist legal system and the law should be subordinated to political flexibility, legal rule is 

more obviously instrumental compared with the Union of Soviet Socialist Republics.
 38

 

The turn toward market socialism was advocated by Deng Xiaoping in the late 1970s, which 

showed that ―rule of law‖ has gradually been emphasized by Chinese government.
39

 In 1978, 

Deng Xiaoping declared that democracy must be institutionalized and written into law, which 

aims to support market-oriented reforms.
40

 In 2001, the Chinese government reinvigorated 

market-oriented progress due to the stimulation of China‘s membership in the WTO since as 

a member, China has an international legal obligation to ensure regulatory and legal 

consistency with WTO-plus commitments and WTO agreements.
41

 The Chinese government 

supports transnational governance standards agreed upon within bilateral and multilateral 

frameworks of the WTO.
42

 

More recently, China has become increasingly assertive in its legal practice under the 

economic globalisation trend. In 2013, with the proposal of the ―Belt and Road Initiative‖, 

the Chinese government advocated for legislative reforms in many developing countries and 

provided legal aid to them, which aimed to protect Chinese investments abroad.
43

 

Additionally, the Chinese government provided capacity-building programs for lawyers from 

developing countries.
44

 Generally, these economic and commercial considerations stimulate 

                                                        
37

 Hsia, C., Chow, L. E. J., Chang, Y., & F, P. (1930). The Civil Code of Republic of China. 
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38
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analysis of legal instrumentalism in ROC and PRC law-making. International Journal of Law 
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the rule of law theory and legal reform in China. 

3. Efforts Made by the Chinese Government to Improve the Rule of Law in China 

In the past several years, the Chinese government has made various efforts to make China 

more law-oriented by issuing the Civil Code 2021 and relevant policies, amending the 

constitution, empowering courts and stimulating legal professionalism. Over the past thirty 

years, China has engaged in the most rapid development of the legal system in the history of 

the world.
45

 

3.1 Issuing the Chinese Civil Code 

Chinese Civil Code was issued in 2021, which promoted the rule of law theory application in 

China. In November 2020, the Central Committee of the Communist Party of China publicly 

stated that the Chinese rule of law is focusing on ―people‖, whose fundamental purpose is to 

protect the rights and interests of people. The establishment of the Chinese Civil Code is 

consistent with the Chinese rule of law focusing on protecting people‘s benefits. The issuance 

procedure and contents of the Chinese Civil Code both indicated the promotion of rule of law 

in China. The draft Chinese Civil Code was issued online for public review for more than one 

year and was passed by the National People's Representative Meeting, which indicated that 

the issuance procedure was recognized by the public. Additionally, the Chinese Civil Code 

expanded the protection scope in the previous General Principles part of Chinese Civil Law 

and strengthened the protection of persons‘ interests in the fields of property rights, contract 

rights, personality rights and marriage rights.
46

 Before issuing the Chinese Civil Code, China 

adapted the Civil General Principle and various private laws, and there were controversies 

between those rules. The issuance of the comprehensive Chinese Civil Code solved these 

controversy problems and advanced the rule of law in China. 

3.2 Improving Rule of Law in the Government System by Issuing Outline 2021 

On 11 August 2021, the Chinese Central Government issued the Outline for 2021 to 2025 

(the Outline), which aimed to promote the rule of law application in all local governments in 

China. According to the Outline, the Chinese government administration system under the 

rule of law should be much more improved by 2025.
47

 Additionally, the administrative 

powers of the Chinese government would be more explicit under the law, and government 

implementation efficiency should be improved increasingly by 2025, which could lay the 

foundation for building a comprehensive rule-of-law society in China by 2035.
48

 The Outline 

                                                        

45
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46
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also indicated that the Chinese government should improve the rule-of-law implementation 

system, improve an administrative system according to laws,
 
and establish relevant systems 

to promote the rule of law in all levels of government in China. The Outline specifically 

emphasized the limitation of governance powers and mentioned the power of judicial 

supervision in limiting government powers.
49

Although this cannot represent an absolute 

separation of power, limiting government powers by judicial monitoring is more consistent 

with the rule of law theory.  

Although the Outline is only a general outline without clarifying specific actions, it suggested 

a general direction of building a rule of law society and the government attitude of promoting 

rule of law theory in China. The establishment of the rule of law society in China requires the 

cooperation and collaboration of governments at all levels. 

3.3 2018 Constitutional Amendment 

Legalism, defined as a willingness to both operate in accordance with the written law and to 

strengthen institutions charged with its enforcement, was more powerfully expressed in the 

2018 Constitution Amendment. According to the Constitutional Amendment, the Chinese 

government would legitimize the capacity of law rather than circumvent it.
50

 The 

developments in the Constitution have shaped Chinese politics and policymaking since 

1976
51

, which indicates the end of China‘s post-Mao ‗reform era‘.
52

 Recently, legal 

institutions have assumed a more central and significant position and would continue to gain 

a stature moving forward.
53

 There will be an ear where the law plays a greater socio-political 

role in a consolidated authoritarian regime, and courts become substantially significant in 

authoritarian regimes.
54

The significance of the law has been indicated in the 2018 

Constitution Amendment. 

3.4 Empowering the Courts 

To improve the rule of law, it is necessary to increase the independent power of judges and 

stimulate the enforcement of judgments. Chinese government enforced judicial reform to 

empower the courts and made efforts to increase the independence of judicial power through 
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52
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53

 Zhang, T., & Ginsburg, T. (2019). China‘s Turn Toward Law. Virginia Journal of 
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several methods. 

3.4.1 Financial Independence of Judicial Institutions 

Judicial institutions‘ financial independence from local governments has increased. In the 

past, it was criticized that Chinese judiciary lacks independence and political irrelevance, 

however this view is outdated since the Chinese government has substantially expanded its 

institutional capacity and political independence since 2012.
55

 Before 2012, the political and 

institutional gains made by the judiciary were at the expense of other government entities. 

However, since 2013, the Chinese government has enforced some measures designed to 

significantly reduce its influence in judicial institutions by removing all judicial budgetary 

decisions to the provincial level or above
56

, which was intended to push judicial financial 

independence. At least, the provincial and local courts remain financially dependent on the 

provincial governments, and Chinese central government can control the provincial 

government significantly, which could prevent provincial governments from interfering with 

lower courts. In China, the central leadership is arguably most distant and detached from the 

operation of courts. By this way, Chinese central government can support legal independence 

and professionalism, so courts can enjoy higher judicial independence since they can obtain 

sufficient financial security and regulatory protection.
57

 

In 2015, Chinese government and the State Council jointly issued a set of regulations aimed 

at reducing political interference with judicial activities, and all courts must compile the 

records of any undue political interference and submit these records to relevant institutions 

for review.
58

 As discussed above, in Australia, the High Court owns a self-administration 

system that is not interfered with by government executive institutions.
59

Additionally, the 

self-governance system of Australian courts upholds judicial independence, which enables 

judges free from executive interference over significant matters.
60

Therefore, strengthening 

judicial independence by decreasing political interference can help to promote rule of law 
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application. 

Due to more judicial independence, there is an expanded jurisdiction over administrative 

disputes and government observers even claimed that they were now the primary source of 

administrative cases.
61

 

3.4.2 Strengthen the Implementation of the Judicial Decisions 

It is significant to increase the level of implementation of the judgments and judicial orders, 

which authorizes more powers to the judges. In 2014, Chinese government issued the Outline 

of the Plan for the Establishment of the Social Credit System (2014-2020) to bolster the 

judiciary enforcement powers in civil dispute cases by establishing the Social Credit 

System.
62

 This social credit system allows the judiciary to outsource some enforcement of 

decisions to other public institutions and entities such as public transportation and banks.
63

 

People who do not comply with judgements may be denied financial credit, prohibited from 

engaging in some businesses, taking airplanes or buying luxuries.
 64

The Social Credit System 

can improve public compliance with court orders and judgments, which can stimulate the 

enforcement of judicial decisions and strengthen the powers of judges. 

3.4.3 Improving Legal Professionalism 

It is necessary to emphasize that judicial reform must promote both judicial independence 

and professionalism together. In fact, the Chinese government has also made many efforts to 

stimulate judicial professionalism. Numerous legal reforms were implemented to enhance the 

capacity of judges to adjudicate professionally and enforce the judicial decisions effectively. 

The Chinese Highest Court (Supreme People‘s Court) issued the Guiding Opinions on 

Strengthening and Improving Judges' Evaluation Work, which required to establish a 

scientific and rational evaluation system for judges to guide, standardize, and encourage 

judges to perform trial duties fairly and efficiently in accordance with law, and advance the 

professionalization judges.
65

 Furthermore, the ‗life responsibility‘ policy for judges has been 

implemented in China. In 2015, Supreme People‘s Court issued Opinions on Improving the 

Judicial Responsibility System of the People's Courts, which required judges be responsible 
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for their handled cases for the rest of judicial careers.
66

 This can force judges to improve 

their judicial capacity and follow legislations more strictly.
 67

 

In addition, circuit courts were created and exercised review powers over categories of 

provincial-level cases.
68

 The decisions of circuit courts carry the same legal authority as the 

Supreme People‘s Court, and their decisions would bind on all these cases, which can 

enhance the Supreme People‘s Court‘s ability to monitor and control the provincial and local 

courts, and promote the consistency of applying legislations in China.
69

 To use law more 

consistently and facilitate the enforcement of law, in 2010, a guiding case system was 

established, which issues the batches of guiding cases on a regular basis, and the lower courts 

should follow these guiding cases.
70

 Except for the above, another legal reform is issuing a 

policy of making all judgments from different levels of courts available online.
71

This system 

would make judgements more transplant, which can help to stimulate the consistent usage of 

law and facilitate the public to monitor law enforcement and force legal practitioners to 

improve judicial capacity and professional ability. 

Finally, the judicial reform aims to reward high performers with higher salaries and greater 

responsibility while retaining others in less prestigious positions. The raising prestige of 

judges would attract more qualified and professional people into the judiciary, which can 

improve the overall adjudicatory capacity and legal expertise of law practitioners.
72

 

4. Rule of Law Application in Australia 

4.1 Definition of Rule of Law in Australia 

Western rule of law theory prevails in Australia, and it has taken a long time to form this 

theory.
73

 There has been a long-term debate with respect to the meaning of rule of law, and 
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finally, the modern Australian rule of law conception is credited to the English Constitutional 

law professor A.V. Dicey.
74

According to Dicey, the rule of law contains three elements: the 

absolute supremacy of law, the notion of equality before law, and the rights of courts to 

define and enforce what the law is.
75

Dicey noted that the supremacy of the rule of law has 

three characteristics. Firstly, no individuals should be punished except for the breach of law 

established in the ordinary legal manner before courts. Secondly, legal equality requires that 

not only no person is above laws, but also all people must be subject to ordinary legislation 

and amenable to the jurisdiction of ordinary tribunals. Thirdly, the right of personal liberty 

should be determined before courts, which is a constitutional principle.
76

 Many scholars, 

including Baron Tom Bingham, Bottomley, Bronitt and Fuller, have debated the conception 

of the rule of law.
 77

Nevertheless, the rule of law theory proposed by A.V. Dicey has imposed 

a profound influence in Australia. 

According to A.V. Dicey, the principle of rule of law is opposed to arbitrary power,
78

which 

plays a crucial role in protecting rights of the public. Also, the application of the rule of law 

theory provides a comparatively transparent processes and fair place to resolve legal disputes.
 

Laws and fair legal process are crucial for the public, especially for vulnerable people such as 

the unpopular minorities.
79

 Furthermore, it affords a peaceful mechanism to set rules in the 

society otherwise people may use the alternatives such as the power of money, influence or 

guns to illegal solve problems.
80

  

4.2 Rule of Law Application in Australia 

4.2.1 Origin of Rule of Law in Australia 

In Australia, although the rule of law principle has not been spelled out in express terms in 

the Australian Commonwealth Constitution, it has been upheld in many judicial cases for 

safeguarding basic legal rights. The rule of law principle is the overarching principle in the 

Australian democratic system of government, although the conception or definition may be 

varied by some scholars, the rule of law principle is an implied part of the Australian 
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Commonwealth Constitution.
81

 In Australia, the rule of law principle is derived from 

common law, statutes or can be inferred from the structure or purpose of the Constitution.
82

 

The rule of law in Australia means that all persons are equally subject to legislation,
83

 which 

is consistent with the opinion of A.C. Dicey. 

4.2.2 Following the Rule of Law Principle in a Judicial System 

The prevailing application of rule of law in Australian courts is obvious. In Australia, all 

courts must be subject to both the formality and aspiration of the rule of law.
84

 The principle 

of open justice, which is the core principle of Australian common law,
85

 renders judges the 

authority subject to the rule of law principle.
86

 In Australia, the High Court judges are 

accountable for their decisions in both the public court proceedings and by the High Court 

Rules 2004 of Australia, which requires the publication of written reasons for judgment.
 87

 

The Australian High Court believes that the open court rule is fundamental
88

 with limited 

exceptions, including administrative justice, interest in justice
89

 and statutory requirements
90

. 

Open court justice can give access to the public to monitor the enforcement of laws, which 

can stimulate Australian judges to strictly follow law. 

4.2.3 Promotes the Rule of Law by Increasing Judicial Independence 

Except for the above open court rule, Australian internal court administration is also exposed 

to public scrutiny. Section 47 of the High Court of Australia Act 1979 requires the Court to 

produce an Annual Report that recognizes the significance of the public availability of 
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accurate information about the practice and procedures of court administration.
91

 In Australia, 

the High Court self-administration system was also created within the rule of law theory, 

which is not interfered with by government executive institutions.
92

Additionally, the 

self-governance system of Australian courts upholds judicial independence, which prevents 

judges from executive interference over significant matters such as the allocation of caseloads 

and the development of court policies or procedures.
93

Additionally, Australian Common Law 

emphasizes the independence and impartiality of the Federal Court judges in hearing disputes 

between citizens and the government, which insists that the federal courts must be impartial 

and independent from government executive institutions.
94

 

Generally, Australian judicial independence has been increased through improving the 

self-administration system of courts
95

, increasing public scrutiny
96

 and reducing executive 

interference with significant judicial matters.
97

 Judicial independence allows judges to make 

decisions based only on legislation without considering executive influence, which promotes 

the rule of law application in Australia. 

In Australia, the rule of law has prevailed for a long time and influences the social 

management system and problem-solving methods, as well as the thinking models of 

Australian people. However, under some circumstances, the rule of law principle was not 

applied strictly. The article will discuss certain potential reasons for the violation of strict rule 

of law in Australia under some circumstances. 

4.3 Why Failure of the Rule of Law Under Some Circumstances in Australia 

4.3.1 Based on Fuller‘s Morality of Law Theory 

It is possible to apply Fuller‘s Morality of Law Theory in explaining the failure of rule of law 

in some circumstances. There was a debate in the building industry regulation in Australia 

over the last 30 years about whether the rule of law principle requiring legislation must be 

observed strictly and absolutely.
98

In the Australian construction field, in 2017, the new 
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Secretary of the Australian Council of Trade Unions (‗ACTU‘), Sally McManus said that she 

believed that in the rule of law theory, the law should be fair and right.
 
However, when a law 

was unjust, she did not believe we should follow it.
99

Although her opinion was debatable, it 

is still necessary to use Fuller‘s morality of law theory to explain why the rule of law cannot 

be applied under some circumstances in Australia. 

It is necessary to briefly introduce the Fuller‘s theory about the morality of law. According to 

Fuller, the rule of law principle is not applicable in some circumstances since it is significant 

to explore the nature of legislation before obeying it. Fuller thought that morality and legality 

of law cannot be departed and therefore immoral law should not be obeyed by us.
100

 

Referring to the opinions of Fuller, a law has two moralities, including external and internal 

morality.
101

External morality means that a law must gain the fidelity of communities by its 

moral quality, which is substantive content of rules. On the other hand, the internal morality 

is that a law is a purposive human activity, so procedures and enactments of law must be 

recognizable.
102

The principal of rationality should be regarded as congruence in a law.
103

 

A law is immoral if it lacks generality and the public does not know whether it is law or 

not.
104

 Additionally, we should not obey a law that fails to publicise itself or gives unlimited 

discretion to legal practitioners.
105

Law would also be immoral if it makes incomprehensible 

or contradictory rules which force conducts beyond affected persons‘ power, frequently 

change, undermine orientation of subjects, or lack consistency between announced rules and 

actual administration.
106

If a legislation contains one of above features, it is immoral, and we 
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should not obey it according to the Fuller‘s rule of law theory. In practice, the failure to apply 

the rule of law principle could be explained with Fuller‘s theory in some cases. 

To purse the substantial outcome of cases, Australian judges may violate the rule of law under 

some circumstances. The Australian legal system is overly concerned about procedures and 

insufficiently attentive to the substantial aspects, such as fair outcomes, achievements of 

improved relations between parties and desirable social objectives.
107

A defect of rule of law 

is that the principle mainly depends upon the wisdom and justice of law being enforced. 

However, legislation cannot cover all these matters. In Australia, certain laws including 

statutes and judge-made laws may be unjust, out-of-date, or contrary to universal human 

rights.
108

Therefore, to achieve substantial fairness or the ultimate purposes of legal systems, 

judges would not absolutely rely on these legislations. This can be explained with Fuller‘s 

theory of the external morality of law, which requires people to consider the substance of 

legislation and outcomes of applying laws. 

Another reason for avoiding the rule of law theory is that there are spaces in which the law 

does not run, and judicial orders are silent or completely ineffective. In Australia, if there are 

no relevant regulations or precedents, the rule of law normally should not be obeyed since, 

under these circumstances, judges and executives were given too much discretion without 

any limitations by the law. This is also consistent with Fuller‘s theory that the law should not 

be obeyed if it grants uncontrolled discretionary power to legal practitioners. 

4.3.2 Historical Reasons 

History and prevailing legal theory have imposed much influence on the rule of law principle 

in Australia. Racial and ethnic identity led to serious challenges to the rule of law in the 

Australian history.
109

Although it has been little taught in the literature courses,
110

 it could 

give rise to ethnic, religious or racial hatred.
111

 Additionally, throughout history, many 

Australian laws were transplanted from England without considering local conditions and 

national characteristics.
112

 People did not obey these laws due to undesirable results brought 

by these wrongly transplanted laws. This can also be explained with the Fuller‘s opinion that 

people should consider the outcomes of applying laws due to the external morality of law. 

4.3.3 Practical Implications 

More importantly, there are various practical impediments that demonstrate that the rule of 
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law principle is only a theoretical construct rather than a practical reality in some cases. 

Although practical factors‘ influence cannot be explained by the Fuller‘s morality of law 

theory or historical reasons, it plays a role in barring strict implementation of the rule of law 

theory in Australia. 

Firstly, correct access to legal rights is based on people‘s background and experience rather 

than the legislation. Since a law requires statutory interpretation, judges must use their own 

knowledge during the process of applying law in practice. Secondly, the impecuniosity of 

potential litigants frequently prevents people from obtaining basic legal advice or pursuing 

legal rights effectively in courts
113

 Public litigation funding is normally not available or 

sufficient in Australia
114

 since the application requirements are very strict even though they 

were the very persons in need of legal assistance.
115

Therefore, limitation on the access to 

courts can be regarded as an obstacle to pursuing the absolute rule of law in Australia. 

Additionally, in Australia, the large number of appeals, including civil cases and criminal 

cases against criminal convictions and sentences, undoubtedly produce the risk of 

overlooking errors and therefore courts making final decisions cannot be expected to repair 

certain errors.
116

 The advent of highly complex, scientific evidence has presented serious 

challenges to noninstitutional litigants. Individual inexperienced lawyers may cause the 

courts of criminal appeals to be generally reluctant to review the decisions and submissions 

of these lawyers.
117

 Additionally, in civil courts, ADR is spreading, which almost becomes a 

prerequisite to litigation. While this can bring some benefits, it sometimes does deprive 

parties of a chance to pursue an absolutely just outcome, which has effectively substituted 

forces of the rule of law to some extent.
118

 

Finally, in some instances, the government wishes to achieve certain objectives and therefore 

ignores the rule of law principle. For example, in Australia, general criminal prosecutorial 

discretions are generally left untouched by courts even though prosecute decisions may 

effectively determine case outcomes.
119

Although prosecution has legal obligations to disclose 
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all information, in practice, public officials do not disclose reasons for certain decisions.
120

 

This may limit the application of rule of law since prosecution would not demonstrate real 

reasons for the allegedly oppressive use of officials power, which limits the power of judicial 

review under the rule of law theory. 

However, despite the failure of rule of law application under some circumstances, generally 

in Australia, there still is the supremacy of rule of law, which is the result of its legal 

philosophy, in particular the impacts of natural law and divine law which emphasize the 

importance of good quality and morality of law.
 121

 

5. Make Comparisons Between Rule of Law in China and Australia 

As discussed above, the different legal cultures between China and Australia affected the 

formation of rule of law theory. Although, according to Marxism, western countries also 

apply ―morality‖ to justify political and legal rules,
122

 the western rule of law principle is 

totally distinctive from the Chinese one. This article will indicate the differences in rule of 

law implementation in China and Australia. The distinctions are reflected in dispute 

resolution methods. On the one hand, this distinction is due to the different legal cultures. On 

the other hand, it is the difference in social management systems which affects the 

implementation of rule of law theory in China and Australia. 

5.1 Different Methods of Problem Solving 

The initial difference is distinct methods or principles in solving disputes. Chinese 

government expressed strong interest in promoting mediation and alternative disputes 

resolution taken by people themselves.
123

China promotes the ―Fengqiao Experience‖ which 

emphasizes problems solving by mediation and similar methods. Zhejiang Province New Era 

"Fengqiao Experience" Research Institute indicates that ―Fengqiao Experience‖ is a 

people-centred experience of grassroots social governance model, emphasizing the 

integration of autonomy, rule of law and rule by ethics, and its basic approach is to mobilize 

and rely on the public to resolve contradictions among people.
124

The report of the 20th 

National Congress of the Communist Party of China pointed out ―adhere to and develop the 

'Fengqiao Experience' in the new era at the grassroots level of society, improve the 

mechanism for correctly handling contradictions among the people, strengthen and improve 

the work of people's letters and visits, smooth and standardize the channels for the expression 
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of appeals. It is necessary to coordinate interests, protect of rights, improve the grassroots 

governance platform supported by grid management, refined services, and informatization, 

improve the governance system of urban and rural communities, and promptly resolve 

conflicts and disputes at the grassroots level.‖
125

The "Fengqiao Experience" is an original 

governance experience rooted in socialist culture with Chinese characteristics under the 

leadership of the Communist Party of China, with distinctive Chinese practice 

characteristics.
126

As a characteristic of China's grassroots social governance, the "Fengqiao 

Experience" not only fits with the essential attributes of municipal governance in the three 

dimensions of history, function and practice, but also plays a positive demonstration and 

leading role in the development of dispute resolution mechanisms in China.
127

Influencing by 

Chinese traditional culture, in general, Chinese people regard moral education as more 

important than formal lawsuits in solving disputes. It is affected by a wider movement in 

Chinese intellectual life where being Chinese is defined as being Confucian.
128

In China, 

Confucians argue against the excessive use of legal coercion and stress the merits of 

government through moral education, which is consistent with Li, who could be flexibly 

interpreted to meet the exigencies of any particular situation.
129

This opinion has a prolonged 

influence, and in current China, court action is still being regarded as a very last resort.
130

 

Many pragmatic Chinese think that even if they win lawsuits, they would lose money
131

, and 

efficiency is worse than mediation. Therefore, the ideals of conciliation, negotiation, 

mediation and arbitration still play a significant role, solving disputes via moral education 

and persuasion rather than formal lawsuits. Due to Confucian influence, the government is 

supposed to promote moral education as a primary means of social control and to rely on 

penal law only as the last resort.
132

 Therefore, many Chinese people do not regard litigation 
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as the most significant method to solve disputes, which affects the popularization of rule of 

law theory in China to some extent. 

However, in Australia, according to the opinion of Aristotle, lawsuit is the most important and 

fair way to solve disputes under the influence of rule of law principle. As a process to settle 

disputes, lawsuit has special merits since law is an impartial rule that informed people of their 

rights or duties in a certain situation.
133

Although, referring to Marxism, western countries‘ 

governments also use morality to justify political and legal rules,
134

 lawsuits still prevail, and 

pursuing legal fairness is regarded as the main purpose. Therefore, formal litigations play a 

more significant role in Australia than in China. 

5.2 Different Society Governance System 

Except for the above different legal cultures, the difference in the implementation of rule of 

law theory between China and Australia is also due to the different social management 

systems. 

In Australia, the principle of the separation of power is crucial since it plays a significant role 

in limiting power of governments and protecting the fairness of judgement by ensuring the 

independence of judicial power. However, in ancient and current China, there is no clear 

separation of power for the following two reasons. On the one hand, moral condemnation is a 

basic method to educate the public and control the whole society, and the main purpose of 

Confucianism is to reach a world without litigations. On the other hand, the highest ideal for 

Chinese Confucius was to reach harmony between different persons via moral education and 

persuasion, rather than lawsuits.
135

Ancient Chinese people were persuaded to follow the 

orders of emperors to achieve a harmonious society. Therefore, even in Ancient China, 

supreme legislative, judicial, and executive powers were vested in emperors, and people were 

reluctant to challenge emperors‘ authority since they were supposed not to damage the 

harmonious relations with others. Therefore, in the history, Chinese social management 

system was not as advanced as that in Australia, and people did not pay attention to the 

separation of power in imperial China. This imposed profound influence on current legal 

theories of China, so there is still no very clear distinction between judicial power and 

executive power currently. However, as discussed before, the Outline emphasised the 

limitation of government power and the power of judicial supervision, which is more 

consistent with western rule of law theory to some extent.
136

 

Modern western rule of law theory has taken time-several centuries to form in European 
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countries, and western governments are aware of many problems of the legal system and 

have taken steps to address them.
137

 Therefore, due to the different legal cultures and social 

management systems between China and Australia, it is difficult to implement the rule of law 

theory in China strictly within such a short time. As discussed above, in 2015, China issued a 

set of regulations aimed at reducing political interference with judicial activities at all 

levels,
138

 which plays a positive role in increasing judicial independence and promoting the 

rule of law development in China. 

6. Legal Theory Transplantation 

6.1 The Mutual Influence of Legal Theory Between China and Australia 

The establishment of the Chinese legal system has been affected by the legal theory of 

western countries, including Australia, to a great extent due to foreign legal aid. In the past, 

western countries, including Australia and the US, have provided legal aid to China and have 

engaged in efforts to promote the implementation the rule of law in China. This foreign aid is 

commercially motivated since China is one of the largest investors in the world; therefore, it 

is necessary to promote the rule of law in China.
139

 On the other hand, the western law 

theory has been affected by China to some extent. Currently, China has provided legal reform 

advice and capacity-building programs for lawyers in developing countries, which is a part of 

China‘s foreign policy project ‗Belt and Road Initiative.‘
140

 Chinese legal development 

assistance also influences policymaking in Australia since China and Australia are in the 

competition of both economic development projects and legal development 

assistance.
141

Therefore, there exists the mutual influence of legal theory development 

between China and Australia. 

Both Chinese and Australian legal systems have special advantages, and it is worth learning 

from each other. Australian society is moving towards a more flexible dispute resolution 

system, and China is seeking a more legalised and predictable system of law. China has the 
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largest and one of the best-established mediation systems in the world, and Australia has 

gradually learned some lessons from the Chinese mediation system, but successful mediation 

in Australia is still subject to western standards of fairness.
142

Both the Civil Procedure Law of 

NSW State Australia
143

 and the NSW Uniform Civil Procedure Rules 2005
144

 emphasize the 

principle of ―Just, Quick and Cheap‖ for solving civil disputes,
 
which stimulates mediation to 

some extent. Additionally, according to the Legal Profession Uniform Law Australian 

Solicitors’ Conduct Rules 2015, lawyers have the duty to notify clients of the alternatives for 

solving civil disputes, including mediation.
145

Additionally, in Australia, non-court procedures 

are encouraged by the Civil Dispute Resolution Act 2011 (Cth),
146

 which requires that the 

disputants take genuine steps to resolve disputes before commencing proceedings. Therefore, 

Australian legislation stimulates citizens to solve civil disputes through non-litigation 

methods such as mediation. Furthermore, the Victorian Law Reform Commission reports that 

the settlement rate for ADR is often very high, usually between 50% and 85%, and mediation 

is the most commonly used type of ADR.
147

In generally, influenced by traditional culture, 

China takes the ―Fengqiang Experience‖ idea and has the most advanced mediation system, 

and the Australian government would like to learn from China in the legal mediation aspect. 

These results indicate the existence of the mutual influence of the legal system between 

China and Australia. 

6.2 Considering Cultural Difference in Transplanting Rule of Law Theory 

Referring to above mutual influence between China and Australia, it is reasonable to consider 

borrowing legal theory from each other to improve judicial systems. For instance, as 

discussed above, during the period of premodern China, legal borrowing played an 

indispensable role in the process of legal reform.
148

 However, it is necessary to consider the 

profound influence of legal culture and national conditions when transplanting foreign 

theories since transplantation does not take place in a legal culture vacuum. Based on the 

theory of path dependence, it is required to consider the legal culture when transplanting legal 

theories.
149

Legal culture is a flexible characteristic that indicates stable patterns of legal 
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behaviours and oriented attitudes among the public.
150

Legal culture plays a significant role in 

legal transplantation since legal culture is a system-specific manner where legal institutions, 

practices and values are integrated into the function of a legal system.
151

Transplanting legal 

theories with the consideration of legal culture would benefit economics, political science and 

historical sociology.
152

Considering legal culture is also required for economic development 

since certain things done by the people must have durable consequences,
153

including 

significant economic outcomes.  

It is important to consider legal culture when transplanting rule of law theory. It is important 

to understand legal historical context, which is crucial since it is impossible to explain the 

observations without the knowledge of legal culture and history.
154

Past events would 

influence future events; therefore, it is significant to understand historical reasons triggering 

those creative sequences.
155

Additionally, legal culture should be considered when 

transplanting the rule of law legal theory due to political interests. It is necessary to consider 

the continuity and change of time when transplanting the rule of law theory from other 

countries, otherwise it will be very difficult to abolish previous behavioural and institutional 

patterns since transplanted rule or legal theory would be added to existing 

institutions.
156

However, considering legal culture when transplanting legal theory may trigger 

incremental evolution,
157

which can use historical forces to constrain laws similar to 

constraining past law.
158

 

6.3 Considering Consequences of Transplanting the Rule of Law Theory 

The idiosyncratic legal governance model of China cannot be easily exported to Australia due 
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to the distinctive social management methods.
159

We should carefully consider the 

consequences of transplanting the rule of law theory from Australia to China due to totally 

different legal cultures. What follows transplantation is an evolutionary legal dynamic, and it 

is very hard to predict results since this is not only transplanting from one organization to 

another, but it would work as a fundamental irritation which may trigger a whole series of 

unexpected outcomes.
160

So, it is not proper to copy all legal ideas and theories from other 

countries. As discussed above, if the rule of law-focused reform intends to become successful, 

it is necessary to consider these legal culturally adaptive behaviours.
161

 

It is hard for the Chinese legal system to absorb an Australian legal theory due to Chinese 

special legal tradition and the characteristics of Chinese rule of law. The co-existence of 

formal legality and informal morality methods for solving disputes show the difference from 

Australia. Due to traditional Chinese Confucianism, mediation and morality were emphasized, 

and the law was only regarded as an instrument of state control.
162

 The influence of 

Confucianism is profound, which formed the rule by law theory in China. The separation 

between morality and legality has established an institutional pattern, which is an outcome of 

historical developments in early China.
163

This legal theory has lasted over a 

millennium
164

and has profoundly influenced the present Chinese legal theory. Currently, 

Chinese legalism can be interpreted in a way that highlights internal moral dimensions.
165

For 

example, a high mediation rate of 67.3%
166

 is an aspect reflected in the influence of legal 

culture, which is totally different from Australia. Therefore, to avoid the unexpected 

outcomes of the transplantation of law, it is inappropriate to transplant the rule of law theory 
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from Australia to China directly due to the totally different cultures between China and 

Australia.
167

 

7. Conclusions 

Implementing the rule of law theory can bring economic and social interests. The legal 

reform of promoting the rule of law in China has become a major driving force to promote 

economic growth in China.
168

 In the past several decades, China has made great progress in 

promoting the rule of law theory, such as the issuance of the Chinese Civil Code. China also 

made efforts to promote the rule of law, such as issuing the Outlines for the next five years 

and propelling legal reforms. It took a long time for Australia to find the correct conception 

of the rule of law and apply it in practice.
169

China initially created its own ―people-centred‖ 

rule of law. More efforts and time would be needed for China to form its own rule of law 

theory, which is more suitable for China‘s national conditions. Chinese rule of law 

development is commercially motivated due to the aspiration of joining the WTO and the 

implementation of the Chinese foreign policy of the ―Belt and Road Initiative‖.
170

 The 

economic benefits of legality include the conditions of commercialization and high 

demographic mobility. The economic benefits of legalism include the stronger enforcement 

of contracts, more predictable economic behaviours of private individuals and public 

governments, and access to institutional information, which lowers transaction and 

information costs during economic activities and facilitates the allocation of resources. 

Referring to the social benefits, the implementation of the rule of law theory can increase the 

willingness of private parties to pursue judicial solutions to local disputes, which can provide 

the government with more information and therefore the government can manage private 

social, economic and political behaviours.
171

Therefore, it is necessary to encourage the rule 

of law implementation in China, which can stimulate long-term and stable social and 

economic development. To improve Chinese rule of law application, some scholars consider 

transplanting the rule of law theory from western countries such as Australia to improve the 

Chinese legal system. However, it is required to consider the profound influence of legal 

culture when transplanting foreign theory. There exist great differences in legal cultures 

between China and Australia. Confucianism‘s theory of educating via morality education and 
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resolving problems through mediation has lasted over a millennium
172

 and deeply influenced 

the present Chinese legal theory. The transplantation of legal theories can bring numerous 

unexpected problems, and it is impossible to predict all results. Therefore, it is improper to 

transplant the Australian rule of law theory to China directly without any modifications. 
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